
No. 9285 3_

IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT

LINCOLN MINE OPERATING COMPANY,
a Corporation,

Appellant,

vs.

HURON HOLDING CORPORATION,
a Corporation, and

NATIONAL SURETY CORPORATION,
a Corporation,

Appellees.

BRIEF OF APPELLEES

On Appeal from the United States District Court for the

District of Idaho, Southern Division.

HON. CHARLES C. CAVANAH, Judge.

SAM S. GRIFFIN,
WILLIAM H. LANGROISE,
ERLE H. CASTERLIN,

Boise, Idaho,

Attorneys for Appellant.

JESS HAWLEY,
O. W. WORTHWINE,

Boise, Idaho,

Attorneys for Appellees.

Filed , 1939

, Clerk

By , Deputy





INDEX

Pag-e

STATEMENT OF THE CASE 9

ARGUMENT 10-26

CONCLUSION 27

OPINION OF JUDGE CHARLES C. CAVANAH 28-36



TABLE OF CASES

Pag-e

14 Am. Jiir. 383, Par. lcS9 13

Andes V. Slauson, 130 U. S. 439, 32 L. Ed. 989 21

Arp V. Blake, 218 Pac. 77Z 23

Bothwell V. Fitzgerald, 219 Fed. 408 21

Brownell v. Carnlcy, 10 N. Y. Super. Ct. 9 19

By-Products Recovery Co. v. Mabee, 288 Fed. 401 18

Chicago, Rock Island & Pacific R. Co. v. Sturm,
174 U. S. 710, 43 L. Ed. 1144 15-16

Clements v. Doblin, 209 App. Div. 208, 204 N. Y. S.

413; affirmed 239 N. Y. 526 18-19

Coppedge v. Clinton, 72 Fed. (2d) 531 21

Z2> C. J. 1056 19

Deposit Bank v. Board of Councilmen of Frankfort,

191 U. S. 499, 48 L. Ed. 276 18-22

Du Pont V. Richmond Guano Co., 297 Fed. 580 18-22

Edison Electric I. Co. v. Guastivino Fire Proof C.

Co., 16 App. Div. 350, 44 N. Y. S. 1026 19

Elder V. McClaskey, 70 Fed. 529 21

Emery v. U. S., 27 Fed. (2d) 992 18-21-22

Erie Railway Co. v. Tompkins, 304 U. S. 64, 82 L.

Ed. 1 188 25

.Ex Parte Chateaugay Ore & Iron Co., 128 U. S. 544,

32 L. Ed. 508 21

Grafton v. Lloyd, 86 Fed. (2d) 205 18

Hamer v. New York Ry. Co., 244 U. S. 266;
61 Fed. 1 125 24

Harman v. City of Ft. Lauderdale, 134 Misc. 133,

234 N. Y. S. 196 16

Heyl v. Taylor, 1 17 N. Y. S. 916 15



TABLE OF CASES—(Continued)

Pag-e

In Re Moran, 59 Misc. 123, 1 12 N. Y. S. 207 17

Jennings v. Ward, 300 Pac. 129 24

K. P. Ry. Co. V. Twombly, 100 U. S. 78, 25 L. Ed.

550 17-22

Lee V. Jackson Light & Traction Co., 261 Fed. 721 23

Lincoln Mine Operating Company vs. Huron Hold-
ing Corporation, 27 Fed. Supp. 726 1

Menge v. Warriner, 120 Fed. 816 21

Moore's Federal Practice, p. 3300 23

National Broadway Bank v. Sampson, 179 N. Y. 213,

71 N. E. 766 14-15

Nev/ York Civil Practice Act

—

Section 235 1

2

Section 902 10-1

1

Section 903 1

1

Section 9 1 2 1

1

Section 9 16 1

1

Section 9 1 7 1

1

Section 969 12-13

Oregonian Ry. Co. v. Oregon Ry. & Nav. Co.,

27 Fed. 297 18

Ranson v. City of Pierre, 101 Fed. 665 17

Reed V. Allen, 286 U. S. 191, 76 L. Ed. 1054 17

Restatement, Conflict of Law, Par. 590 16

2 R. C L. 806, par. 5 15

Shipman Coal Co. v. Del. & H. Canal Co.,

219 N. Y. S. 628; aftirmed, 245 N. Y. 567,

157 N. E. 859 14-19

Simpson v. Jersey City Contracting Co.,

165 N. Y. 193 19

Stevens v. Stevens, 69 Hun. 332, 22 N. Y. S. 520 17



TABLE OF CASES—(Continued)

Page

Strauss v. American Publishing Association,

201 Fed. 306 18

Sullivan v. Ringler & Co., 69 App. Div. 388,

74 N. Y. S. 978 16

Union Trust Co. v. Rochester etc. Ry. Co.,

29 Fed. 609 22

28 U. S. C. A. 724 (Conformity Act) 20-21

United States v. Leffler, 1 1 Pet. 86, 9 L. Ed. 642 24

Van Horn v. Kittitas County, 59 N. Y. S. 883,

affirmed, 46 App. Div. 623, 61 N. Y. S. 1150 16

Wabash Railroad Co. v. Tourville, 179 U. S. 322,

45 L. Ed. 210 25

Waples-Platter Grocer Co. v. Tex. & P. R. Co.,

68 S. W. 265 23

Warner v. Fourth Nat'l Bank, 115 N. Y. 251 19

Wehle v. Conner, 83 N. Y. 231 26

Woodbridge & Turner Engineering Co. v. Ritter,

70 Fed. 677 23



IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT

LINCOLN MINE OPERATING COMPANY,
a Corporation,

Appellant,

vs.

HURON HOLDING CORPORATION,
a Corporation, and

NATIONAL SURETY CORPORATION,
a Corporation,

Appellees.

BRIEF OF APPELLEES

On Appeal from the United States District Court for the

District of Idaho, Southern Division.

HON. CHARLES C. CAVANAH, Judge.

SAM S. GRIFFIN,
WILLIAM H. LANGROISE,
ERLE H. CASTERLIN,

Boise, Idaho,

Attorneys for Appellant.

JESS HAWLEY,
O. W. WORTHWINE,

Boise, Idaho,

Attorneys for Appellees.

Filed , 1939

:
, Clerk

By , Deputy





IN THE

United States Circuit Court of Appeals
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LINCOLN MINE OPERATING COMPANY,
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a Corporation, and

NATIONAL SURETY CORPORATION,
a Corporation,

Appellees.

BRIEF OF APPELLEES
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District of Idaho, Southern Division.

STATEMENT OF THE CASE

Appellant's statement is fair excepting for the interjec-

tion of a non-record quotation from the case of Lincoln

Mine Operating Company vs. Huron Holding Corporation,

27 Fed. Supp. 726. Much of the record before the District

Court was properly omitted from the transcript here as it

consisted of long affidavits setting forth the statutes of New
York and the procedural steps there followed by the Manu-

facturers Trust Company in obtaining its judgment against

the appellant. It was thought unnecessary to have all of

these affidavits in the record as they were not germane to

the controversy since the real issue involved is whether Hu-

ron Holding Corporation was subject to garnishment in
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New York on an appealed Idaho judgment, even though the

procedure was in conformity with the New York Civil Prac-

tice Act.

ARGUMENT

Manufacturers Trust Company had a claim against ap-

pellant upon which it was entitled to judgment. It was a citi-

zen of New York and doing business in that state. The Hu-

ron Holding Corporation was likewise a citizen of New York,

and there doing business.

Appellant was a citizen of Idaho and was not doing busi-

ness in New York; it had borrowed $10,000.00 from the

Manufacturers Trust Company in 1929—It gave its note

for that amount. There never was any question raised, and

there is none now raised, that the appellant borrowed the

money, rightfully owed it, and never paid anything on either

principal or interest prior to the enforced payment by Huron

Holding Corporation under the garnishment proceedings.

The Manufacturers Trust Company rightfully invoked

the jurisdiction of the Supreme Court of New York against

the non-resident appellant provided it had property subject

to the jurisdiction of the New York Court.

There is no question, as we understand the record, that

the Manufacturers Trust Company fully complied with the

statutes of the State of New York in commencing its action,

issuing an attachment, and garnisheeing the indebtedness

represented by the Idaho judgment. The Civil Practice Act

of the State of New York provides as follows

:

"902. In what actions attachment of property may
be had. A warrant of attachment against the property
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of one or more defendants in an action may be granted

upon the application of the plaintiff, as specified in the

next section, where the action is to recover a sum of

money only, as a tax or as damages for one or more of

the following- causes

:

"1. Breach of contract, express or implied, other

than a contract to marry. * * * h^ "

"903. What must be shown to procure warrant of

attachment. To entitle the plaintiff" to such a warrant,

he must show that a cause of action specified in the last

section exists against the defendant, and, if the action

is to recover damages for breach of contract, that the

plaintiff is entitled to recover a stated sum, over and
above all counterclaims known to him. He must also

show that the defendant

"1. Is either a foreign corporation or not a resident

of the State. * ^ * "

The warrant of attachment was levied by the Sheriff of

New York County in accordance with the provisions of Sec-

tions 912, 916, and 917 of the Civil Practice Act. Section

916 of that Act provides

:

"916. Levy upon cause of action, evidence of debt or

claim to estate. The attachment may also be levied

upon a cause of action arising upon contract ; including

a bond, promissory note, or other instrument for the

payment of money only, negotiable or otherwise,

whether past due or yet to become due, executed by a

foreign or domestic government, state, county, public

ofhcer, association, municipal or other corporation, or

by a private person, either within or without the state

;

which belongs to the defendant and is found within the

county. * * * * "

Appellee returned its certificate to the effect that the ap-

pellant had obtained a judgment against it in the Idaho Dis-
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trict Court and that judgment was then in the course of

appeal by it.

Section 235 of the Civil Practice Act of New York pro-

vides :

" * * * where it appears by affidavit filed in the

action or as part of the judgment roll in such action that

a warrant of attachment, granted in the action, has

been levied upon property of the defendant within the

state, the summons may be served without an order,

upon a defendant without the state in the same manner
as if such service were made within the state, except

that a copy of the complaint must be annexed to and
served with the summons, and that such service must
be made by a person or officer authorized under section

two hundred and thirty-three of this act to make service

without the state in lieu of publication. Proof of ser-

vice without the state without an order shall be filed

within thirty days after such service. Service without

the state without an order is complete ten days after

proof thereof is filed."

Section 233 of said Act provides that a deputy sheriff may

make such service.

In accordance with this Section the Manufacturers Trust

Company caused a copy of the complaint and summons to be

actually served by a deputy sheriff of Ada County, Idaho,

upon the appellant in Boise, Idaho, (T., p. 21). No appear-

ance of any kind was made by the appellant and judgment

was entered by the New York Court on February 27, 1939.

The following day execution issued under the provisions of

Section 969 of the Civil Practice Act, which states

:

"969. Satisfaction of judgment from attached prop-

erty. Where an execution against property is issued

upon a judgment for the plaintiff in an action in which
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a warrant of attachment has been levied, the sheriff

must satisfy it as follows

:

"1. He must pay over to the plaintiff all money at-

tached by him, and the proceeds of all sales of perish-

able property, or of any vessel or share or interest

therein, or animals, sold by him, or of any debts, or

other thing-s in action collected or sold by him; or so

much thereof as is necessary to satisfy the judgment.
He * * "

The Sheriff of New York, under the execution, levied

upon the appellant's property—the judgment debt due to it

from the appellee. On March 1, 1939, appellee, Huron

Holding Corporation, paid to the Sheriff $4,805.55 and,

after deducting his fees, the Sheriff paid to the Manufac-

turers Trust Company $4,642.42, which was applied on the

New York judgment against the appellant.

We understand that there is no contention here that the

New York statutes were not followed or that the judgment

and execution were not lawfully made, excepting only that

the appellant claims that its Idaho judgment was not prop-

erty subject to attachment in New York and, therefore, there

was no jurisdiction on which to base the New York pro-

ceedings.

THE NEW YORK SUPREME COURT HAD JUR-
ISDICTION.

There can be no serious question about the right of New
York, through its courts, to control property within its

boundaries and subject it to attachment proceedings.

"A state has uncontrolled jurisdiction over all prop-
erty, real or personal, within its borders."

14 Am. Jur. 383, Par. 189.
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It is undoubtedly the rule in New York that a debt found-

ed on a foreign judgment is attachable. This is the rule laid

down in

Shipman Coal Co. v. Del. & H. Canal Co., 219 N.Y.S.
628;
affirmed, 245 N.Y. 567, 157 N.E. 859.

The doctrine announced in that case has not been repudi-

ated and is still the law of New York. In that decision Sec-

tions 902 and 903 of the New York Civil Practice Act were

interpreted. Attachment was issued by the plaintiff, a Dela-

ware corporation, against the defendant, a New York cor-

poration, and two individual defendants who were Pennsyl-

vania residents. The same procedure was had as is here in-

volved. The judgment also was on a tort action. The court

held that while the judgment debt had no actual location,

such as physical property had, its situs was in the locality

where the court which rendered it was established and it was

also subject to the control of the courts of the state in which

the judgment debtor lived. The judgment debt was held to

be property subject to attachment and "found" in New
York.

The case of National Broadway Bank v. Sampson, 179

N. Y. 213, 71 N. E. 16(i, was cited in support of this reason-

ing. The court said

:

"It is then immaterial in what physical locality a debt

or any other attachable intangible property right or

obligation, for instance, an 'instrument for the payment
of money', may have been created or where it is to be

performed or where it may exist. It is immaterial, too,

where the physical evidence thereof may be found. The
ground for this rule is that the power of the court over
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those who reside within its territorial jurisdiction is

superior to that of any other court, and that consequent-

ly the residence of the person owing the obligation must
determine which of two courts has the superior right to

divert the obligation for the benefit of defendant's cred-

itors."

Appellant suggests that there is a question about the doc-

trine here announced because of the decision in the case of

Heyl V. Taylor, 117 N. Y. S. 916. That case is not authority

as against the Shipman case, supra, since the latter was de-

cided after the Heyl case and affirmed by a superior court.

Ruling Case Law states the rule as follows

:

"But the attachment laws of many states recognize

the right of a creditor of a non-resident to attach a debt

or credit owing or due to him by a person within the

jurisdiction w^iere the attachment issues, and to this

extent the principle has been sanctioned that the laws of

a state, for the purposes of attachment proceedings,

may fix the situs of a debt at the domicil of the debtor."

2 R. C. L., 806, par. 5.

Chicago, Rock Island & Pacific R. Co. v. Sturm, 174

U.S. 710, 43 L. Ed. 1144.

"The idea of locality of things which may be said to

be intangible is somewhat confusing, but if it be kept up
the right of the creditor and the obligation of the debtor

cannot have the same, unless debtor and creditor live in

the same place. But we do not think it is necessary to

resort to the idea at all or to give it important distinc-

tion. The essential service of foreign attachment laws

is to reach and arrest the payment of what is due and
might be paid to a non-resident to the defeat of his

creditors. To do it you must go to the domicile of his

debtor, and can only do it under the laws and procedure

in force there. This is a legal necessity, and considera-

tions of situs are somewhat artificial. If not artificial,
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whatever of substance there is must be with the debtor.

He and he only has something in his hands. That
something is the res, and gives character to the action

as one in the nature of a proceeding in rem,"

The law of New York governs in determining whether a

foreign judgment, obtained against a New York resident,

may be attached.

Restatement, Conflict of Law, Par. 590.

Harmon v. City of Ft. Lauderdale, 134 Misc. 133,

234 N. Y. S. 196.

Van Horn v. Kittitas County, 59 N. Y. S. 883 ; af-

firmed 46 App. Div. 623, 61 N. Y. S. 1150.

Of importance in determining the status of a judgment on

appeal is the rule that such a judgment creates an estoppel as

res adjudicata. In Sullivan v. Ringler & Co., 69 App. Div.

388, 74 N. Y. S. 978, the court stated

:

"The only question involved in this appeal is whether
a judgment between the same parties on the same sub-

ject matter is res adjudicata, after an appeal from the

judgment has been taken, and an undertaking given to

stay execution. This question must be decided in the

affirmative, on the authority of Parkhurst v. Berdell,

110 N. Y. 386, 18 N. E. 123, 6 Am. St. Rep. 384,

where, at page 392, 110 N. Y., page 125, 18 N. E., 6
Am. St. Rep. 384, it was said

:

" 'As it appears to have been material to establish in

this action some of the matters adjudicated in that in

favor of Mrs. Parkhurst, it was competent for her to

establish them by the judgment roll introduced in evi-

dence. But that judgment was rendered in September,

1878, and before the trial of this action an appeal had
been taken to the general term. That is all that appeared

upon the trial of this action. But the appeal did not

suspend the operation of the judgment as an estoppel.'
"
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Stevens v. Stevens, 69 Hun. 332, 22 N.Y.S. 520.

In re Moran, 59 Misc. 123, 112 N.Y.S. 207.

The Federal Courts, too, uniformly recognize the exist-

ence of a judgment on appeal as res adjudicata.

Reed V. Allen, 286 U. S. 191. 76 L. Ed. 1054.

"The rule has been settled for this court that where
a judgment in one case has successfully been made the

basis for a judgment in a second case, the second judg-

ment will stand as res adjudicata, although the first

judgment be subsequently reversed."

Ranson v. City of Pierre, 101 Fed. 665.

"In many cases the question has been mooted wheth-

er, when a writ of error has been sued out, or when an
appeal has been taken which operates essentially as a

writ of error, to review a judgment at nisi prius, and a

supersedeas bond has been given to stay proceedings,

such a judgment may be received in evidence in another

suit between the same parties in support of the plea of

res judicata ; and, while the decisions upon this question

have not been uniform, yet, in our judgment, the weight

of judicial opinion, as well as sound reason, is that,

when a case which is removed to an appellate court by a

writ of error or an appeal is not there tried de novo, but

the record made below is simply re-examined, and the

judgment either reversed or affirmed, such an appeal or

writ of error does not vacate the judgment below, or

prevent it from being pleaded and given in evidence as

an estoppel upon issues which were tried and deter-

mined, unless some local statute provides that it shall

not be so used pending the ai)peal. A supersedeas bond
merely operates to stay an execution or other final pro-

cess on the judgment. It does not vacate the judgment,

nor prevent either party thereto from invoking it as an
estoppel."

K. P. Ry. Co. V. Twombly, 100 U. S. 78, 15 L. Ed.
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550.

Deposit Bank v. Board of Councilmen of Frankfort,

191 U. S. 499, 48 L. Ed. 276.

Oregonian Ry. Co. v. Oregon Ry. & Nav. Co., 27
Fed. 277. Reversed on other grounds, 130
U.S.I.

Strauss v. American Publishing Association, 201
Fed. 306.

By-Products Recovery Co. v. Mabee, 288 Fed. 401.

Emery v. U. S., 27 Fed. (2d) 992.

Du Pont V. Richmond Guano Co., 297 Fed. 580.

The Federal Courts recognize that a judgment founded

on tort, but on appeal, is a provable claim in bankruptcy.

Grafton v. Lloyd, 86 Fed. (2d) 205.

This case is particularly interesting since it concerns a

California judgment. The Court said

:

"It has been determined by this Court that a judg-

ment debt upon a California judgment is provable in

bankruptcy, notwithstanding the pendency of an ap-

peal."

Bringing light on the type of property right attachable in

New York are those cases which hold that a debt due in the

future may be attached.

Clements v. Doblin, 209 App. Div. 208, 204 N. Y. S.

413, affirmed 239 N. Y. 526.

''Apparently accounts were being paid from time to

time to the defendant by his factors from the equity of

redemption belonging to the defendant. Whether,
however, any accounts were actually due and payable

at the time of the levy of the attachment or instead

were payable in the future is not material. In Edison

Electric I. Co. v. Guastivino Fire Proof C. Co., 16 App.
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Div. 350, at page 354 (44 N. Y. Supp. 1026-28), the

Court said : 'The fact that the debt is not payable at the

time of the levy would not interfere with its being-

seized and levied upon by the sheriff upon the service of

the warrant of attachment.'
"

Brownell v. Carnley, 10 N. Y. Super. Ct. 9.

Edison Electric I. Co. v. Guastivino Fire Proof C.

Co., 16 App. Div. 350, 44 N. Y. S. 1026.

In New York the residuary interest of a pledgor may be

attached, regardless of the fact that the entire property may

be absorbed by the pledge.

Warner v. Fourth Nat'l Bank, 115 N. Y. 251.

Simpson v. Jersey City Contracting Co.,

165 N. Y. 193.

It is true that a contingent claim may not be attached in

New York but a judgment is not a contingent claim, even

when founded on a tort. It has become a quasi-contractual

obligation (33 C. J. 1056), no longer contingent, but by

judicial process passed from a mere claim, uncertain and

indefinite in character, to a most positive and definite status

—a judicial determination.

If a judgment created a res when not appealed, as was so

in the Shipman Coal Co. v. Del. & H. Canal Co. case, supra,

what does it become upon appeal? Appellant has not ana-

lyzed the status in that event nor has it explained why, under

New York decisions, a judgment on appeal has such a recog-

nized status that it may be pleaded as res judicata. While

the judgment is on appeal, and until reversed, it is the defi-

nite, positive property of the judgment creditor. It may not
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be taken from him—it has value and is assignable. True,

it may be reversed but until that happens it is a live property

right and has existence where the debtor lives. Is the judi-

cial determination of a claim by fixation of an amount a non-

enity, a dead thing, merely because of an appeal? The

judgment debtor has the burden of going on to the appellate

court and there destroying the judgment. While he is do-

ing this the judgment still lives—unless he stays the hand of

the court it will be enforced. Because he is permitted to

suspend the issuance of execution, does it thereby lose status

as a res ? The very nature of the stay proves that the judg-

ment is a definite, certain right else there would be no neces-

sity for forced suspension of execution during appeal.

Appellant is content to say that the appeal, with the stay

bond, keeps the judgment in suspension. It does not directly

claim that the appeal affects the judgment itself, but indi-

rectly, by denying its existence as property subject to execu-

tion, it does make such contention.

Appellant does not point out the real distinction between

an appealed judgment with a stay bond and an unappealed

judgment. It overlooks that the judgment itself is not sus-

pended, changed or affected at all by an appeal but execution

only is suspended on the judgment.

The Idaho judgment is ruled in its status by Federal law.

It is not governed by the rules that California, Idaho, or any

other state has laid down for its courts to follow in proceed-

ing to an appellate court. Manifestly, a state may not gov-

ern the procedure for the Federal courts.

The Conformity Act (28 U. S. C. A. 724) does not re-
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quire that a Federal judgment must be treated like judg-

ments of the courts of the state wherein the Federal District

is located.

The guiding Federal rule is thus expressed

:

"The question of the hnality of a judgment or decree

for the purpose of review by writ of error or appeal in

the Federal District Courts is not affected by the pro-

cedure in the State Courts but must be governed by the

rules established by the Federal Legislation and by the

decisions of the Federal Courts."

Menge v. Warriner, 120 Fed. 816.

Elder v. McClaskey, 70 Fed. 529.

Bothwell V. Fitzgerald, 219 Fed. 408.

Ex Parte Chateaugay Ore & Iron Co., 128 U. S. 544,

32 L. Ed. 508.

Andes V. Slauson, 130 U. S. 439, 32 L. Ed. 989.

We find cases in which the Federal Court recognizes the

non-finality of a state court judgment on appeal but these

cases are largely based upon state statute and concern the

appeal from an inferior to an appellate state court. Typical

is the case of Coppedge v. Clinton, 72 Fed. (2d) 531 (CCA.
10th), but such cases do not control a situation such as we

find here where a Federal judgment is on appeal. In the

case of Coppedge v. Clinton, supra, there is a discussion of

the finality of a judgment on appeal as constituting an estop-

pel, and the cases on each side of this question are collected

on pages 534 and 535 of 72 Fed. (2d).

In Emery v. United States, 27 Fed. (2d) 992, it was said

:

"The appeal from a judgment does not suspend its

effect. The appeal, when perfected, may stay execution
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upon the jiidgrnent from which it is taken: but, until

reversed, it stands binding upon the parties on every
question directly decided."

In Du Pont, etc. v. Richmond Guano Co., 297 Fed. 580,

(CCA. 4th), the court stated:

"An unusual situation has arisen in this case. When
it was tried on April 9, 1923, in the Eastern District of

Virginia, an appeal on writ of error was pending- in this

court from the North Carolina judg^ment. It was sug-
gested, but not seriously contended, that the plea of res

adjudicata should have been overruled because of the

possibility that the North Carolina judgment might be

reversed by this court. But the rule in the federal

courts, as well as in many other jurisdictions, is that

when a case is removed to an appellate court by writ of

error, on appeal, if it is not there tried de novo, but the

record made below is simply re-examined and the judg-

ment either reversed or affirmed, such an appeal does

not vacate the judgment below or prevent it from being

pleaded and given in evidence as an estoppel upon the

issues which were tried and determined."

Deposit Bank v. Board of Councilmen of Frankfort,

191 U. S. 499, 48 L. Ed. 278, 281.

In K. P. Ry. Co. v. Twombly, 100 U. S. 78, 25 L. Ed. 550,

it was held

:

"A writ of error to this court does not vacate the

judgment below. That continues in force until revers-

ed, which is only done when errors are found in the

record on which it rests, and which were committed
previous to its rendition."

and in Union Trust Co. v. Rochester etc. Ry. Co., 29 Fed.

609, it was held

:

"An action of debt will lie on a judgment of another

state, notwithstanding the pendency of an appeal or

writ of error."
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Woodbridge & Turner Engineering- Co. v. Ritter,

70 Fed. 677.

In Lee v. Jackson Light & Traction Co., 261 Fed. 721,

(CCA. 5th), the court states:

"It becomes, therefore, manifest that none of the

garnishment proceedings tals:en were at all superseded,

much less invalidated by the making of such bond ; nor
do we concede that the making of a supersedeas bond,

if one had been ordered, would have set aside and inval-

idated the garnishment proceedings. All that the mak-
ing of such a bond would have done would have been to

suspend further proceedings on such garnishments, un-
til the mandate of the Court of Appeals was received in

the court below."

Moore's Federal Practice, p. 3300.

"While a supersedeas stops any future executions on
a specific judgment appealed from, it does not suspend
the operation of a judgment as an estoppel, nor does it

preclude the bringing of other actions."

On pages 44 and 45 of appellant's brief may be found the

cases supporting the appellant's contention that attachment

will not lie on a judgment during the course of its appeal."

These are state court judgments expressing the minority

rule and are contrary to the Federal rule.

The cited case of Arp. v. Blake, 218 Pac. 17Z, did not dis-

cuss this point beyond adopting the decision of the Texas

court in the case of Waples-Platter Grocer Co. v. Tex. & P.

R. Co., 68 S. W. 265. These cases merely announce the

California and Texas rule and are not applicable here. Cal-

ifornia, however, has recognized that its decision on the

point adopted the minority rule.
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Jennings v. Ward, 300 Pac. 129.

"It is the settled rule in California, although the

weight of authority in other jurisdictions is to the con-

trary, that a judgment is not final so long as an appeal

is pending therefrom even though a supersedeas bond
has not been furnished."

The cases relied upon by appellant are from jurisdictions

where judgments lose their finality pending appeal. Natur-

ally there can be in such cases no merger of the tort claim

into the judgment and, of course, it follows that a tort claim,

being unliquidated, may not be garnisheed. But, as we have

shown, the rule in the Federal Courts and in most state

courts is that a judgment is not rendered non-final by a pend-

ing appeal—if a stay bond is allowed that does not change

the status to non-finality. It merely prevents the issuance

of execution.

"Upon judgment the original cause of action is

merged into it."

United States v. Lefiler, 11 Pet. 86; 9 L. Ed. 642.

Hamer v. New York Railway Co., 244 U. S. 266;
61 Fed. 1125.

The citation of Idaho statutes adds nothing to the weight

of appellant's argument because the procedure there set

down applies only to the Idaho courts and does not bind the

Federal Courts.

New York does not have a statute such as we find in Cali-

fornia and Idaho, and there are no decisions in that state

which hold with the minority rule that attachment or gar-

nishment of a judgment may not be had while such judg-

ment is on appeal.
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We are concerned here with the status of the judgment in

New York. The statutes there do not impose a Hmitation

upon the right of attachment on appeal. Neither do they or

the decisions of New York indicate that a judgment on ap-

peal is not a definite res, subject to the court's jurisdiction.

While it has often been held that a judgment of a Federal

Court is not subject to attachment—for example, Wabash

Railroad Company v. Tourville, 179 U. S. 322, 45 L. Ed.

210—the case of Erie Railway Company v. Tompkins, 304

U. S. 64, 82 L. Ed. 1188, must be considered as changing

the ancient rule, and since that decision the Federal Courts

must follow the statutes and decisions of a state court in de-

termining the status of property therein. In that case it is

said:

"Except in matters governed by the Federal Consti-

tution or by Acts of Congress, the law to be applied in

any case is the law of the State. And whether the law

of the State shall be declared by its legislature in a stat-

ute or by its highest court in a decision is not a matter

of federal concern. There is no federal general com-
mon law. Congress has no power to declare substan-

tive rules of common law applicable in a State whether
they be local in their nature or 'general', be they com-
mercial law or a part of the law of torts. And no clause

in the Constitution purports to confer such a power
upon the Federal courts."

Appellant's argument under its point II, seeking to avoid

the effect of this decision, has a fatal weakness of basis on

cases no longer the law. The point here is whether the judg-

men of the New York court, founded on its right to subject

property in that state to payment of debts due its citizens,

can be attached. That is not primarily a question of pro-
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cedure but of substantive right concerning a res in New-

York and is "not governed by the Federal Constitution or

by Acts of Congress." The judgment debt here concerned

had its situs in New York for attachment purposes under

the laws and the decisions of that state and these must be

followed by federal courts.

It has been suggested by appellant in its Statement of

Facts (p. 10) and in its Argument (p. 32) that Manufac-

turers Trust Company and Huron Holding Corporation are

one and the same. Just why that erroneous claim was made,

unless as a matter of possible prejudice, is difficult to under-

stand. If that were an important point, the appellant should

have raised it in its pleading or by the introduction of evi-

dence below so the District Court could have been advised.

There is absolutely no record evidence here, nor was there

any in this case, to bear out that statement, and we submit

that the chance remark of this Court made several years ago

in another case can not govern here. If the two corporations

are the same, we cannot see where the appellant was harmed

—it owed more than it was owed. Appellant apparently

thinks it should be favored in defeating the debt it honestly

owed. We do not question its legal right to defeat the juris-

diction of the New York court, but after all is said and done

the fact stands out clearly that it did owe and still owes an

unquestioned debt to the Manufacturers Trust Company.

There is nothing illegal in a judgment debtor attaching

his own debt and it has so been held in New York.

Wehle v. Conner, 83 N. Y. 231.
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CONCLUSION

We have appended to this brief the carefully considered

opinion of Judge Cavanah in sustaining appellees' conten-

tion in the District Court and doubt that we have improved

any upon the analysis there made by him. We believe that

his decision is soundly based and that the appellee, Huron

Holding Corporation, has fully discharged its obligation

under the judgment by paying the lien of appellants' attor-

neys' fees in Idaho and paying the Manufacturers Trust

Company in New York the balance of the judgment, interest

and costs. The appellee, National Surety Corporation, can-

not be held if its principal, Huron Holding Corporation, has

satisfied the judgment.

Appellant has been forced to pay upon its debt honestly

due the Manufacturers Trust Company. No injustice or

wrong has been done unless it was appellant's right to avoid

payment of its unquestioned obligation. Courts of justice

are not prone to favor a debtor in escaping his just debts.

JESS HAWLEY,
OSCAR W. WORTHWINE,

610 Eastman Building,

Boise, Idaho,

Attorneys for Appellees.



28

IN THE DISTRICT COURT OF THE UNITED
STATES, IN AND FOR THE DISTRICT OF

IDAHO, SOUTHERN DIVISION.

LINCOLN MINES OPERATING COMPANY,
a corporation,

Plaintiff,

No.

OPINION
vs.

HURON HOLDING CORPORATION,
a corporation,

Defendant.

Wm. H. LangToise, Boise, Idaho
Sam S. Griffin, Boise, Idaho
E. H. CasterHn, Boise, Idaho,

Attorneys for the Plaintiff.

Hawley & Worthwine,
Attorneys for the Defendant.

April 17, 1939.

CAVANAH, District Judge.

There are now before the Court two motions which were

finally presented together and combined between the parties

upon the record made at the hearing and they will now be

considered and disposed of.

"First ; Motion of the defendant for a satisfaction of the

judgment, and, Second; Motion of the plaintiff for judg-

ment against surety on the appeal bond after remand."

As to the first motion the record discloses that on March

3, 1938, a judgment was entered in this Court in favor of

the plaintiff and against the defendant for the sum of
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$6,73070 and $79.42 costs. Thereafter on March 31, 1938,

the defendant appealed to the Circuit Court of Appeals and

filed supersedeas bond in the sum of $10,000.00. On June

29, 1938, the Manufacturers Trust Company instituted a

suit in the State of New York against the Lincoln Mines

Operating Company and caused an attachment to be issued

and garnishment to be served on the judgment. Defendant

answered the garnishment by admitting liability on the Ida-

ho Judgment. On July 15, 1938, defendant filed answer to

interrogatories admitting the debt owing on the Idaho Judg-

ment. On February 7, 1939, the Circuit Court of Appeals

affirmed the judgment entered March 3, 1939. Thereafter,

on February 28, 1939, the Manufacturers Trust Company

in attachment proceedings in New York took judgment

against the Lincoln Mines Operating Company, in New
York, for $15,842.00 on a note.

The jurisdiction of the New York Court depends upon

the attachment as no personal service was had upon the Lin-

coln Mines Operating Company. There was paid on March

31, 1939, by defendant on execution issued in the New York

case, the sum of $4,805.55, which was the balance due on the

Idaho Judgment after payment in Idaho of that part of the

Idaho Judgment covered by the Attorneys' Hen; on March

11, 1939, the mandate of the Circuit Court of Appeals was

mailed and filed in this Court on March 13, 1939.

The defendant urged that as the New York Judgment

and attachment were obtained in that state against the Lin-

coln Mines Operating Company, by the Manufacturers

Trust Company upon a debt in New York, that for attach-

ment purposes under the laws of New York, the Courts of
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New York had jurisdiction of the judgment debt and of the

defendant, as the situs of the debt for attachment purpose

is at the domicile of the debtor, and that this Court must

look to the laws of New York to determine the validity of

the attachment proceeding obtained in that state, and if

found that the Idaho Judgment is subject to attachment,

although the Lincoln Mines Operating Company was not a

resident of, or personally served with process out of the New
York Court, the payment, by the defendant, of the New
York judgment of $4,805.55 less one-third covered by the

liens of plaintiff's attorneys constitute a valid judgment and

a discharge of the judgment entered by this Court should be

entered.

The first thought to be disposed of is, what was the law of

the State of New York at the time judgment was entered in

its Court, attachment issued and judgment of the Idaho

Court attached, before the New York Court would have jur-

isdiction.

The provisions of the New York Statute and decisions

relied upon are sections 902 and 903 of the New York Civil

Practice Act and the case of Shipman Coal Company v. Del-

aware and Hudson Company, 219 N. Y. S. 628, and affirmed

by the New York Court of Appeals, 245 N. Y. 567.

Sections 902 and 903 of the New York Civil Practice Act

provide: "902. In what actions attachment of property

may be had. A warrant of attachment against the property

of one or more defendants in an action may be granted upon

the application of the plaintiff, as specified in the next sec-

tion, where the action is to recover a sum of money only, as a
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tax or as damages for one or more of the following causes

:

1. Breach of contract, express or implied, other than a

contract to marry."

"903. What must be shown to procure warrant of at-

tachment. To entitle the plaintiff to such a warrant, he must

show that a cause of action specified in the last section exists

against the defendant, and, if the action is to recover dam-

ages for breach of contract, that the plaintiff is entitled to

recover a stated sum, over and above all counter-claims

known to him. He must also show that the defendant

:

1. Is either a foreign corporation or not a resident of

the state."

The Supreme Court of that State in the Shipman Coal

Company case interpreted these two provisions of their stat-

ute, in an action where, "The action in the case in which the

attachment was issued was brought by a Pennsylvania Cor-

poration against the Delaware and Hudson Company, a

New York Corporation, which has its principal place of bus-

iness in New York County. This action also runs against

the two individuals, who live in Schuylkill County, Pennsyl-

vania. It w^as commenced by levy of a warrant of attach-

ment on two alleged defendants which are owing to the two

Nahases, respectively, by the Delaware and Hudson Com-

pany, which levy was accomplished by the Sheriff of New
York County leaving with the Secretary of the Delaware

and Hudson Company, at its office in New York County, a

certified copy of the warrant of attachment and a notice de-

scribing the property sought to be attached. The attached

property is claimed to be embodied in two unsatisfied judg-
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ments recovered by the two individual defendants against

the Delaware and Hudson Company for injuries sustained,

which were recovered in the United States District Court of

Pennsylvania. * * * * "

"The sole question then is whether the debt has its situs

or is 'found' for purposes of attachment, within this state.

Since the judgment, even though recovered in another court,

represents a cause of action, debt, or demand, and is not an

'instrument for the payment of money' within section 916,

Civil Practice Act, it ought to be treated in all respects like

any other debt, chose in action, or intangible personal prop-

erty. It would not seem to constitute an unwarranted exten-

sion of the attachment statutes or any interference with the

jurisdiction of other Courts, or a lack of comity toward

them, or be any infringement of public law between the

states, to hold that a judgment debt has no fixed situs at the

locality of the court in which it was estabhshed."

Jurisdiction in rem is only possible where the power of

the court is sufficient to control the particular res in question,

and, in the case of debts, the power of control for the pur-

pose of attachment is to be found at the domicile of the debt-

or, as in this instance, for here is where the debt can be satis-

factorily enforced and reduced to possession by reason of

the control of the court over the person and property of the

debtor, the New York corporation."

"That the 'situs' of debts and other intangible property

rights for purposes of attachment is at the domicile of the

debtor or person owing the duty is a doctrine which is gen-

erally recognized as an exception to the general rule * * * "
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"There is nothing in the language of our statute which

would exclude from its operation a judgment debt recovered

in the Court of another state any more than a judgment debt

recovered in a Court of this State. The only requirement in

the attachment statutes as to the situs of the property made

subject to attachment is that it must be found within the

County in which the levy is made."

It is apparent from the interpretation of the New York

Statute relating to attachments, by the Supreme Court of

that State, it is held that a judgment debt recovered in an-

other State may be attached under the New York Statute,

and when done so, it gives to the New York Court jurisdic-

tion, for in that case the Delaware and Hudson Company,

against whom the attachment w^as issued was a New York

Corporation as in this case, the defendant Huron Holding

Corporation is also a New York Corporation. Then the in-

quiry arises, does the principle laid down by the Supreme

Court of New York w^hen interpreting their state statute

apply and come under the recent rule recognized by the Su-

preme Court of the United States in the case of Erie Rail-

road Co. V. Tompkins, 304 U. S. 64, where it is said

:

"Except in matters governed by the Federal Constitution

or by Acts of Congress, the law to be applied in any case is

the law of the State. And whether the law of the State shall

be declared by its legislature in a statute or by its highest

court in a decision is not a matter of federal concern. There

is no federal general common law. Congress has no power

to declare substantive rules of common law applicable in a

State whether they be local in their nature of 'general', be

they commercial law or a part of the law of torts. And no
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clause in the Constitution purports to confer such a power

upon the federal courts."

It seems clear that the decision of the Erie Railroad Com-

pany case holds that "The law to be applied in any case is the

law of the state, and whether the law of the state shall be

declared by its legislature in a Statute or by its highest Court

in a decision is not a matter of Federal concern."

And therefore the Supreme Court of the State of New
York having held that the Courts of New York can acquire

jurisdiction by the issuance of an attachment out of its

courts and levy upon a judgment debt recovered in a Court

of another State, it would seem that the New York Court

had jurisdiction at the time of the entry of judgment in the

case of The Manufacturers Trust Company v. Huron Hold-

ing Corporation. The Supreme Court of the United States

in the case of Chicago, Rock Island and Pacific R. Co. v,

3trum, 174 U. S. 710, when in discussing the essential ser-

vice of foreign attachment laws has recognized the right

under such attachment laws to reach out and arrest the pay-

ment of what is due and might be paid to a non-resident, and

to do so one must go to the domicile of his debtor under the

laws and procedure in force. There the Court said

:

"The idea of locality of things which may be said to be in-

tangible is somewhat confusing, but if it be kept up the right

of the creditor and the obligation of the debtor cannot have

the same, unless debtor and creditor live in the same place.

But we do not think it is necessary to resort to the idea at all

or to give it important distinction. The essential service of

foreign attachment laws is to reach and arrest the payment

of what is due and might be paid to a non-resident to the
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defeat of his creditors. To do it you must go to the domicile

of his debtor, and can only do it under the laws and pro-

cedure in force there. This is a legal necessity, and consid-

eration of situs are somewhat artificial. If not artificial,

whatever of substance there is must be with the debtor. He

and he only has something in his hands. That something is

the res, and gives character to the action as one in the nature

of a proceeding in rem. Mooney v. Buford & George Mfg.

Co., 34 U. S. App. 581 ; 72 Fed. Rep. 32; Conflict of Laws,

Sec. 549, and notes."

While before the decision in the Erie Railroad case it was

held by many courts that a judgment of a foreign court is

not subject to attachment; Wabash Railroad Company v.

Tourville, 179 U. S. 322, yet, now ''the law to be applied in

any case is the law of the state" when in determining wheth-

er under the laws of New York, the New York Court had

jurisdiction to enter its judgment after attaching the Idaho

judgment.

As to the contention that the Statute of Limitations runs

on the note on which the New York suit was brought, the

Lincoln Mines Operating Company did not appear in that

suit and invoke the statute of limitation which was a per-

sonal privilege and it could have either claimed or waived it.

It being a non-resident of New York the statute of New
York did not run in its favor. Olcott v. Tiogo R. R. Co.,

20 N. Y. 210. This rule is also recognized in Idaho, Section

5-229; West v. Thies, 15 Idaho 157.

As to the further contention of the Lincoln Mines Operat-

ing Company that there was not a good attachment in New
York, upon which jurisdiction must depend, for the reason
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that the debt attached was not then owing and that there was

no certainty at the time of the attachment that any debt

would ever be owing as the case in which the Idaho Judg-

ment was entered was on appeal to the Circuit Court of Ap-

peals and that any attempt to attach the Idaho judgment un-

der such circumstances became a nullity, brings us to the

question as to whether a judgment stands binding upon the

parties until reversed, while an appeal from it is pending.

The giving of a supersedeas bond only stayed the enforce-

ment of the judgment while the appeal was pending and did

not change the judgment or change the debt evidenced by it,

or vacate it. Sections 11-204 and 11-212 I. C. A. ; Walter v.

Dunn, 18 Idaho 450; Morbeck v. Bradford Kennedy Co., 18

Idaho 458; Emery v. United States, 27 Fed. (2d) 992; Du-

pont V. Richmond Guano Co., 297 Fed. 580; Deposit Bank

V. Board of Councilmen of Frankfort, 191 U. S. 499; Ran-

son V. City of Pierre, 101 Fed. 665.

The fact that an appeal was taken and the Idaho judgment

was affirmed did not, during the pendency of the appeal,

change the nature of the debt evidenced by the judgment.

Titus V. Wallick, decided February 27, 1939, (not yet re-

ported in U. S. reports). And such judgment was subject

to attachment.

Granting then, full faith and credit to the New York

judgment against the Lincoln Mines Operating Co., re-

quires, under the record, satisfaction of the Idaho Judgment

and the motion of the Huron Holding Corporation to satisfy

the same is granted and the motion of the Lincoln Mines

Operating Company to enter judgment against the surety is

denied.


